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INTRODUCTION

Federal Defendants move this court to dismiss County™s Complaint for lack of subject matter
jurisdiction over this guiet title action, Detendant’s motion revolves entirely around the presumption
that this action was not brought within the twelve-vear statute of limitations ereated by Congress in the
Quiet Title Act (QTA) Inthe QTA, Congress required that quiet title actions be brought within twelve
years of the date upon which a plaintiff knew of should of known of a claim adverse 1o the United
States. Federal Defendants assert that adoption of Wilderness Study Areas { WSAS) were adverse
claims against County roads in such areas, as WS As were intended 1o identify roadless areas for study
by the executive branch. The County denies that WSAs are claims against its rights-of-way since they
merely identify land for further study. Rather, the federal agency asserted claims against the County
roads when it prevented travel over those roads, which was less than twelve-years prior to the filing of

the Complaint in this case.

MPROCEDURAL AND FACTUAL BACKGROUND
Al The Process,

Federal Defendant’s recounting of the statutory and regulatory background to this case is
correct, as far as it goes. The Federal Land Policy and Management Act (FLPMA) created the
Califorma Desert Conservation Area (CI3CA) and a procedure to identify and recommend designation
of wilderness areas within it, as well as on other federal lands managed by the Bureau of Land

Management (BLM). See Federal Defendants’ Memorandum of Points and Authorities In Support of

Motion To Dismass, (Memorandum) pp. 4. 7-9. The identification of WSAs was the {irst step of what
was intended 10 be a lengthy and public process of managing the land and creating wilderness areas, a
process that was abandoned by Congress in 1994 for the CDCA. See E.C. Nystrom, From Neplected
Space W Protected Place: An Administrative History of Mojave National Preserve (National Park

Service. Mar. 2003) (Nystrom), Exhibit 9 to Memorandum in Support of Sierma Club Et Al's Motion 1o
Intervene.

Imvo Couniy's Opposition 1w Federal Defendans’s Moton o Dhsamniss
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Had the process been carried through, the WSAs would have been studied by BLM 1o identify
which of them were appropriate for wilderness designation. The recommendations of the BLM field
olfices would then advance up the chain of command to the President of the United States, who in turn
would make recommendations to the United States Congress regarding the creation of wilderness

areas. BLM Wilderness Inventory Handbook, Defendant’s Ex. B. Only Congress had the authorily to

act on those recommendations and ereate wildemness arcas. Memorandum, p. 3.

The first step of the WSA process was to identify roadless areas of a certain size. “Roadless
areas’” were not areas that did not contain routes of travel, however. A route was not considered a road
unless the surveyor found evidence that the route was mechanically maintaned and regularly vsed.
Routes that were not defined as roads were considered “ways™ and could be included in the WSA.

Wilderness Inventory Handbook, p. 5. The WS5As for the CDCA were identified in 1979 by the

publication of BLM, CDCA Wildemess Inventory, Fingl Descriptive Narrative (Mar, 31, 1979),

Once the WSAs were identified, the BLM entered an extended study phase in which it would

determine whether the WSAs held characteristics making them appropriate for wilderness designation
and, if not, what type of management was appropriate for the land. A vear following the creation of the
WisAs, the BLM issued its recommendations as to whether the WSAs were appropriate for wilderness
designation, The BLM recommended that two of the WSAs relevant to this claim not be made
wilderness, These two areas were WSA 147, which surrounded the County’s Petro Road, and WSA

Proposed Plan, Volume B, Appendix [ Wilderness, CDCA (Sept. 1980), excerpts at Ex. A.

For those WSA's that were identified as not appropriate for wildemess, the public process
revolved around the level of restriction that should be applied 1o the WSA, including the appropriate
use of the ways within the WSA. See, for evample, Ex. A. The siudy process proceeded continuously
through the early 19807 s, and changes were made annually 1o the BLM's recommendations, See, for
example, Ex. B, While these studies were ongoing, BLM was required to manage the WSAs so 45 to
not degrade their potential for wilderness. BLM did not attempt to halt travel on the Countv’s roads or
ways within W5As, In fact, the BLM determined that travel on these wavs was consistent with

preserving the wildermess characteristics of the WSAs, Wilderness Inventory Handbook, p. 7.

™
ke
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The FLPMA wilderness process did not proceed past the study phase, which was quite active
during the first half of the 1980°s. Inyo County participated in this process and eventually endorsed the
proposed outcome, which would have exempted Last Chance Road and Petro Road from wildemness
designation. However, also during the eighties, the number of WSAs that were determined by the
BLM to not be appropriate for wilderness designation became controversial. See Nyvstrom. The
recommendations of the BLM never made it through the President’s office as recommendations to
Congress.

Rather, in the late eighties. California Senator Cranston carried a statute that would preempt the
FLPMA process and place the entirety of the identified WSAs into wilderness. The attempts to pass
this statute began in the late eighties and continued to 1994, when Congress passed the California
Desert Protection Act (CDPA), then sponsored by California Senator Feinstein, See Nyvstrom, The
CDPA greatly expanded Death Valley National Park in Inyo County and took the vast majority of the
identified WSAs into wilderness designation, including WSAs 112 (Last Chance Road) and 147 (Petro
Road). The CDPA was passed on October 31, 1994,

B. Inyo County Roads

The roads in question are County highways taken by Inyo County into its maintained mileage
highway system prior to 1976, Complaint, § 48, Three of the four subject County roads were included
in WSAs: Petro Road (WSA 147); Lost Section Road ~ South { WSA 148): and Padre Point Road
(W5SA 127} On the other hand, nearly the ¢ntirety of Last Chance Road was excluded from WSA 112,
CDCA Wildemess Inventory, Final Descriptive Narratives, (March 30, 1979), Ex. C and Exhibit 5 to

Intervenor-Defendant’s Memorandum in Support of Motion to Dismiss for Lock of Subject Matter
Jurisdiction.
I,

SUMMARY OF ARGUMENT.
Contrary to the assertion of the Federal Defendants, County’s complaint establishes the time il
knew or should of known of the Defendants™ claims to its roads with adequate specificity. The

1

[nyo Couniy's Opposition 0 Federd Detmdoni's Motion o Dismiss
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Complaint states that the County became aware of the adverse claim when the Federal Detendants
began hlocking access to its roads subsequent o passage of the CDPA, Assuming, conservatively, that
the CDPA ook the County Roads by including them in wildemness areas and that the Federal
Delendant began closing the roads on the date of passape. the County liled its action within the
required 12-year period from accrual of the claim.

Further. the ¢reation of WSAs in 1979 was not a claim adverse to the County's rights-of-way.
Wilderness study areas were, as their name implies, a process by which the federal povernment studied
areas 1o determine whether to designate them wilderness. Wilderness study areas did not establish
wilderness and did not close roads within the WSAs, In fact, roads (ways) were determined 1o be
consistent with W5As by BLM policy. Since the roads pre-existed the WSAs and apparently did not
disqualify these arens from consideration for wilderness, the BLM policy was logical.

Additionally, no federal agency has the authority to create a wilderness area or 1o eliminate a
valid right-of-way on federal land. FLPMA. the goverming statute, specifically protects existing
property rights, including rights-of-way, on federal lands. While Congress may have authority to
eliminate an established County right-of-way, it withheld that authority from the executive branch.
Ciiven that the WSA™s were established by executive administrative authority pursuant to FLPMA, they
could not have established a federal claim adverse to the County in violation of FLPMA. This is
particularly true of Last Chance Road, which for the most part was excluded from WSA 112 in 1979,

Finally. the Federal Detendants should be estopped from asserting that WSA decisions were
assertions of claims against County rights-of-way. Inyo County attempted to administratively appeal
wilderness recommendations within the County in 1985, That appeal was rejected by the State
Director, Bureau of Land Management, by letter dated June 28, 1985, because only Congress could

create a wilderness area and BLM's recommendations were not final actions,

4.

Inyo Coumiy s Upposition to Federal Eefendant’s . Mpiion io DHsmiss




Case 1:06-cv-01502-AWI-DLB  Document 52  Filed 05/22/2008 Page 9 of 18

Iv.

ARGUMENT

A. Inyo County’s Complaint Pleads Particular Facts Sufficient to Show That the County’s

Action Was Filed Within the QTA's Twelve-Year Statute of Limitation.

The complaint clearly sets forth the actions of the United States that gave it notice of Federal
Defendant™s claim to its roads. Those allegations are found at paragraphs 4. 38, 39, 64, 72, 80, and 87
of the Complaint, Plaintilf became aware of the Defendant’s claims to its roads subseguent to
Defendant barricading two of the roads and thereafter asserting the authority to close rwo others,
Importantly, the complaint states that Federal Deféndants stated their authority to close the roads was
derived Irom the California Desert Protection Act of 1994, thus establishing the outer limit from which
to calculate whether this action was brought within the QTA's twelve-year limitation period, Any road
closure conducted under the authority of the CDPA would necessarily be conducted subsequent 1o
passage of the CDPA. The CDPA was adopted on October 31, 1994, See 108 Stat. 4471, Twelve
vears from passage of the CDPA is October 31, 2006, Plaintiff”s complaint was filed on October 25,

20HM.

B. The Creation of Wilderness Study Areas Did Not Assert a Federal Claim Against County
Highways In Those Areas.

L. The County had no claim against the United States under the QTA unless the
United States held an enforceable property interest adverse to the County’s
property or acted adversely to the County’s property interest.

For the purpose of this motion. it must be assumed that the allegations of the complaint are true
in that it alleges that Last Chance Road, Petro Road, Lost Section Road — South and Padre Point Road
are County highways under, and protected by, California law. Furthermore, it must be assumed that
|r.'lu'

&
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these roads were valid rights-of-way across federal lands pursuant 10 RS, 2477, Savage v. (lendale
High School. 343 F3d 1036, fo, 1. (9" Cir. 2003),

The Federal Defendants argue that because the BLM mistakenly believed there were no “roads™
in these areas, a claim in favor of the County accrued when the BLM determined to study the areas [or
wilderness potential, Yet, the BLM did not notify the County of any specific ¢laim against County
roads and did not prevent travel over them. Furthermore. it was far from inevitable that the BLM
would attempt to close County roads or that Congress would create wilderness in any of these areas, In
tact, m 1980 the BLM determined that WSA 112 {Last Chance Road) and WSA 147 (Petro Road ) were

nol suitable for wildemess designation. See BLM. Califomia Desert Conservation Area Final

Environmental Impact Statement and Proposed Plan, Vol. B. App. Ul (Sep. 1980). pp. 34, 175,

excerpts attached at Ex. A,

I'he Federal Defendants argue that it was the potential that Congress would declare these areas
wilderness and deprive the County of its roads that gave rise 1o a County QTA claim. But we find
scant case law that the mere potential of adverse action is sufficient to give rise to a claim against the
United States. Certainly, the State Director of the Bureau of Land Management, Califomia State
Oftice. did not agree that a claim was ripe, when in 1985 he rejected an Invo County administrative
appeal of his wildemess recommendations by stating:

“We must reiterate our position that vour appeal is not appropriate to this

process. The wildemess recommendations are preliminary ... and are therefore,

not subject to appeal (43 CFR 1610.5-2{a)). No final wilderness decision has

been made upon which an appeal can be filed. In practicality Congress makes the

final wilderness decision which obviously, is beyond the administrative appeals

process.” Lirof Ed Hastey, June 28, 1985, attached as Ex D.

We agree. Unul travel over the County roads in question was blocked, the United States had

not made a claim adverse to our rights-of-way and the County could have had no notice of such claim.

L1}
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